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TO:
ALL BRANCHES
Dear Colleague,

National Discipline Committee (NDC) Review
The CWU Annual Conference in 2009 carried Proposition 107.  Following the decision of  the CWU Annual Conference the General Secretary asked Ray Ellis, CWU Assistant Secretary, to undertake the review.
Ray Ellis is thanked on behalf of the Union for the comprehensive analysis of his review.

The National Executive Council will be considering the report together with any comments from Branches.

Any comments on the attached report should be addressed to the General Secretary to arrive no later than Monday 31st October.
Yours sincerely,
BILLY  HAYES

GENERAL SECRETARY 
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National Discipline Committee (NDC) Review

Introduction
Proposition 107 in the following terms was carried at 2009 annual conference:

‘Conference notes that the National Executive Council has agreed to carry out a
review of the workings and structures of the National Discipline Committee,

Conference welcomes this timely review, particularly in the view of a recent
appeal declsion against a National Discipline Committee that was heard by the
Independent Review Body, In which the IRB, in upholding the appeal, found that
the NDC jtself had in fact broken the Unlon’s Rules In that particular case.

Conference instructs the NEC that for this review to be meaningful and effective it
s crucial that input into the review Is sought from Individuals who have
experlence of the NDC workings, such as those who have appeared before the
NDC and those who have represented individuals at NDC hearings.

The precise method In which this input Is to be sought wiil be a matter for the
NEC to agree in the terms of reference for this review,

'{ Birmingham District Amal’
LTB 700/09 was issued on 12" August 2009 inviting response from Branches by 1% October
2009. In addition the mover and seconder and the two other speakers from the floor of
conference in the debate on the proposition were contacted directly and invited fo submit
views.

Nine responses were received in all:

¢ One from a Regional Secretary making general points about NDC procedure

¢ One from a Postal Divisional Representative making detailed comments on the
procedures and structure of the NDC, arising from a specific case

+ One from a postal Branch Secretary commenting on NDC procedure arising from a
case involving members of the IR branch

¢« Two from Branch Secretaries (1 postal, 1 telecoms) commenting on procedures in
cases involving themselves

¢ One from a postal Branch Secretary making a specific point on postal constituency
representation on the NDC

s One from a former Branch Officer providing details of 3 complaints made by him

¢ One from a member whose complaint was not heard after an initial investigation

* One from a member offering information on cases brought by and against him

! have met with the Chair and Officer to the NDC and with the General Secretary in
preparation of this report and attended a meeting of the NDC. .

Completion of the report was delayed by my involvement in the Royal Mail Business
Transformation dispute, subsequent negotiations and deployment of the agreement.

Rule and Regulations

The NDC is established under Rule 13 which defines activity / behaviours which are liable to
disciplinary action, the composition of the Commitiee and its powers and procedures.





The rule is supplemented by bylaws made by the NEC and subject to subsequent
endorsement by conference. 1t is clear that the bylaws require amendment — aside from the
issues considered in this review, they contain internal errors which should be tidied up (e.g.
reference in one bylaw to another bearing no relationship to the subject).

Volume of cases

(insert content)

Points made in Submissions: Procedure

A number of concerns were expressed in more than one submission.

Timescale - Time from complaint being made to decision too long. The rules require
that all cases be decided upon within 6 months of the charge being laid “except in
exceptional circumstances”. Some cases go beyond this timescale

Access to Documents - Lack of access to documentationfawareness of witnesses to
be called. The bylaws require that an indexed bundie comprising all documents
submitted by both sides shall be circulated and the NDC and the parties no less than
7 calendar days before the date of the hearing

Clarity/Transparency - Lack of cjarity fransparency about the resuit. Reasons not
given for decisions.

Suspension of credentials - 3 of the contributors expressed concern that suspension
of credentials could be taken to imply prejudgement and undermined the credibility of
representatives with members and management and could be protracted.
Confidentiality of proceedings — two contributors expressed concerns about
difficulties arising from a party / parties to a complaint discussing or publicising it
during procedure.

In addition, a number of points made in only one submission are clearly substantial and
deserving of careful consideration.

Prima Facie Decision - Non compliance with ACAS guidelines in that the same body
decides whether a prima facie case exists or whether the case should be proceeded
with after investigation, as deals with the formal hearing. Employers should ensure
that different people deal with investigatory and formal stages of discipline.

Prima Facie - No option of a personal hearing at the prima facie stage — only a
written response invited. :

Double Jeopardy - Danger of “double jeopardy”. Complaints can potentially be (and
in some cases have been) made both to employer and union about the same
incidents/behaviour

Advice Without Penalty - The NDC should be able to provide written advice and
guidance without imposing a penalty.

Points made in Submissions: Composition

Congcern that the NDC did not include a representative of the postal constituency
(since rectified)

Concern raised by NDC that occupational balance be retained in light of
rationalisation to two constituencies

Concern that NDC members should have recent experience of presenting
tribunals/personal cases; training should be considered. Conversely, concern





expressed about tendency to become “professional jurors” — proposed introduction of
a rota.
« Concern about gender balance.

Observations

We should keep sight of the fact that the number of complaints to the NDC is relatively few.
The number of appeals against decisions of the NDC is very few. The number of responses
to LTB 700/09 was also few. There is no basis to believe that the union has a fundamental
problem with its internal discipline process. However it is clearly appropriate to review our
procedures to ensure that they are fair, clear and compiy with best practice.

There are contradictory strains in the comments received which reflect the tension in the
balance which needs to be stuck between the desirability of a process which is reasonably
swift and informal and the need for clear, unambiguous regulations.

Comment on Submissions

Timescales

Bylaws require the NDC to convene to decnde whether a prima facie case exists “within 6
weeks of the Officer to the NDC recelvmg the charge from the General Secretary”. Where a
prima facie case exists the NDC "will convene a hearing within 56 calendar days of the prima
facie decision” — if further investigation is required this “will be completed, where possible
within 28 calendar days”. “Not less that 28 calendar days notice of the hearing shall be
given to all parties”.

It is doubtless possible, in some cases, to deal in a much shorter timescale. However given
the need to ensure adequate time for investigation, if required, and co-ordinate diaries, not
just of the EC Members but also of complainants and respondents, the timescales laid down
in the bylaws do not seem unreasonable. | do not believe they require amendment but it
goes without saying that all reasonable effort should be made to deal with cases
expeditiously.

Access to Documents

These are surprising points, given that the NDC appears to be well administered and the
bytaws are clear that: “an indexed bundle comprising all documents submitted by both sides
should be circulated to the NDC and the parties not less that 7 calendar days before the date
of the hearing”. It will be the responsibility of the parties to notify the Officer to the National
Discipline Commiitee of the names, addresses and telephone numbers of all the withesses
they intend to call, not less that 14 calendar days prior to the date of the hearing”. There is
no explicit requirement to notify the parties of the witnesses the other party intends to call but
my understanding is that this is standard practice. [t might be advisable to amend bylaw 12
to include “list of witnesses” in the bundle sent to both parties.

Clarity/Transparency ‘
Bylaws require a decision to be given in writing. It is good practice to provide a summary of
the reasoning behind the decision and the bylaw should be amended to require this. The
outcome should be clear to all interested parties? Consuit SS and GC.

Suspension of Credentials

Credentials may be suspended by a branch after submission of a charge, with right of
appeal to the NDC, or by the NDC itself. The rule states that “a Union Representative
accused of bringing the Union into disrepute may have their credentials of office suspended
pending the outcome of the disciplinary process”. Suspension of credentials can be punitive





in effect, even thought this is not the intention. 1t should be invoked only when absolutely
necessary taking into account the nature of the alleged offence and the likelihood of further
offending. The bylaws should be expanded to provide clarity around the circumstances in
which the suspension of credentials may be considered.

Confidentiality

When another party chooses to selectively leak and spin during procedure there is in reality
little that the NDC can do to prevent it. If it comes to light and can be proven then it couid of
course itself become the basis of a complaint.

Prima Facie Decision

lL.eaving aside the potential practical objections, | do not believe it is necessary or
appropriate for a separate body to decide whether a prima facie case exists or that the
respondent should have the opportunity to suggest a personal hearing at the prima facie
stage. The proposal seeks to apply principles which are appropriate to an employer's
discipline procedure to one governing members of a voluntary organisation. It would have
the affect of turning something which at present is a simple evaluation “at first sight” of
whether a case exists, into a fact finding stage. If the respondent were given the opportunity
of a personal hearing at this “stage” the same opportunity would-have to be provided to the
complainant. A procedure based on a hearing with the right of appeal would become one
involving two hearings with the right of appeal. This would prolong what is inevitably a
lengthy process. It should be born in mihd that the NDC already has the ability to call for an
investigation in order to determine whether a prima facie case exists. My understanding is
that such an investigation would normally be carried out by an EC member or senior field
official and not by a member of the NDC.

Double Jeopardy

it should be absolutely clear that the fact of a complaint having been made to the employer
does not preclude action by the Union in the same case. The employer has to consider the
matter in light of the employment relationship — the Union may need to consider in the light
of the interests of the Union and its membership. However, if a case is under investigation
by the employer it may be appropriate for the NDC io suspend consideration until the
employer’s process is completed. The bylaws should be clear in allowing the NDC to apply
discretion in such a case.

Advice Without Penalty

There will from time to time be occasions where the actions of the respondent may not have
been acceptable but the circumstances are such that it may not be appropriate to apply a
penalty. Providing written advice and guidance in these cases without penalty ought to be

an option.

Informal Option

This is something hinted at in one of the submissions which | have discussed with the Chair
and Officer to the NDC. The emphasis in the process should be on informal resolution
wherever possible. The standard letter in response to the complaint should provide the
option of informal resolution/mediation supported either by a suitably trained CWU
Representative or a suitable external body (e.g. ACAS). |t is difficult to judge how many of
the cases referred to the NDC could be satisfactorily resoived in this way but it is important
to position the process as one designed fo in the first instance to resolve problems rather
than judge and punish.

Composition of NDC

It has been the practice to have a representative from each constituency on the NDC, but
this is not required in either the rule or the bylaw. The rule reads as follows “All matters
calling for disciplinary action should be determined by the NDC, which shail consist of 3





members appointed by the NEGC. There shall be 3 named substitutes to replace any or all of
the members of the NDC if they are not available”. The bylaw reads: “In its first meeting
after annual conference, the NEC shall appoint 3 of its members to constitute a discipiinary
committee......there shall be 3 named substitutes o replace any or all members of the
National Discipline Committee if they are not available”.

There is therefore nothing to prevent the NEC continuing to maintain the previous method of
appointing members to the NDC, either based on the “old” constituencies or the new ones.
There is an obvious practical problem with balancing constituency/occupational and gender
representation. It is also difficuit to reconcile the existing wording of the rule with a rota type
approach. On balance | believe that the present practice of appointing 3 NDC members and
3 subs to serve for the term of the NEC should be retained.

In respect of the requirement for NDC members to have relevant experience of representing
in personal or tribunal cases, my understanding is that this is in fact the case. | do not
believe any specific training is required for the role, unless requested by the individual NEC
member.

Conclusion

There is no fundamental problem with a procedure/structure and administration of the NDC.
Rule 13 does not require amendment, but the bylaws governing the NDC should be
rewritten, incorporating the changes outlined in the following recommendations.
Recommendations: \l

A list of witnesses should be included in the bundie of documents sent to both parties
NDC decisions shouid be accompanied by a summary of the reasoning behind the
decision.

| o RN

3. The decision should be reported to all parties.

4. The by laws should provide clarity around circumstances in which suspension of
credentials may be considered.

5. The NDC should be given discretion to suspend consideration of a complaint where it
is also the subject of an employers procedure, until the employers procedure is
completed.

6. The NDC should have the facility to provide advice without penaity.

7. The complainant will be offered the option of informal resolution using third party

mediation at the outset.






